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The appointment and immediate confirmation of Associate 
Justice Edward Douglass White as Chief Justice of the United 

States came in the nature of a sur- 
Chief Justice White, prise. Mr. Justice Hughes had been 

for some months slated for that posi- 
tion and his appointment seemed almost a certainty. But no 
appointment of the President has ever given more general satis- 
faction. It is unique in more ways than one: Chief Justice 
White is the first Associate Justice ever promoted from that 
position to preside over the Supreme Court since the days of 
Washington. He is a Democrat, and a Republican President 
appoints him. He was confirmed at once by the Senate unani- 
mously; and he was a Confederate soldier. But his ability 
is so marked, his judicial turn of mind so eminent, he 
has made such a splendid Judge, that even the bitterest 
partisan is silenced and not a single note of criticism 
worth considering has broken the harmony of commendation. 

Chief Justice White is a native Louisianian, having been born 
in Lafourche Parish in 1845. He was educated at Mount St. 
Mary's, near Emmittsburg, Md., the Jesuit College, New Orleans, 
and Georgetown College, D. C. He was State Senator in 1874, 
Associate Justice of the Supreme Court of Louisiana in 1878, 
United States Senator in 1891, and appointed Associate Justice 
of the United States Supreme Court and took his seat March 
12th, 1894. 

The opinions of the present Chief Justice have been marked 
by clearness, cogency and soundness. It is stated that he has 
decided federalistic tendencies, but we do not think this borne 
out by a study of his decisions. He has frequently dissented 
in extreme cases. In the Northern Security cases he wrote a 
dissenting opinion, concurred in by Chief Justice Fuller, J. J. 
Peckham and Holmes. In this opinion he reviewed the legisla- 
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tion and the adjudication upon the subject with a power of state- 
ment and strength of argument which has made it a noted one. 
In this opinion he said : 

"But the principle that the ownership of property is embraced 
within the power of 'Congress to regulate commerce when- 
ever that body deems that a particular character of owner- 
ship if allowed to be continued, may restrain commerce 
between the States or create a monopoly thereof, is in my 
opinion, in conflict with the most elementary conceptions of 
rights of property." 

He then examined at some length the reasoning of the ma- 
jority opinion in support of its view that the prohibitions of the 
statute extended to the acquisition and ownership of stock, and 
continued : 

"Having thus by the light of reason sought to show the un- 
soundness of the position that the power of Congress to 
regulate commerce extends to the controlling of the acquisi- 
tion and ownership of stock in State corporations, railroads 
or otherwise, because they may be doing an interstate com- 
merce business, or to the consolidation of such companies 
under the sanction of state legislation, or to the right of the 
citizen to enjoy his freedom of contract and ownership, let 
me now endeavor to show by a review of the practice of 
governments, both state and national, from the beginning, 
and the adjudication of this Court, how wanting in merit is 
the proposition contended for." 

He then quoted case after case which bore him out, and 
summed up in a well-nigh unanswerable argument. 

Justice Holmes wrote a dissenting opinion in the same case 
in which Justice White concurred, as well as Justice Peckham, 
in which he said : 

"In view of my interpretation of the statute I do not go further 
into the question of the power of Congress. That has been 
dealt with by my brother White, and I concur in the main 
in his views. I am happy to know that only a minority of 
my brethren adopt an interpretation of the law which, in 
my opinion, would make eternal the bellurn omnium contra 
omnes and disintegrate society so far as it could into indi- 
vidual atoms. If that were its intent I should regard calling 
such a law a regulation of commerce as a mere pretense. 
It would be an attempt to reconstruct society. I am not 
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concerned with the wisdom of such an attempt, but I be- 
lieve that Congress was not intrusted by the Constitution 
with the power to make it, and I am deeply persuaded that 
it has not tried." 

There is surely very little federalistic leaning in this case. 



President Taft, along with the nomination of Justice White 
to the Chief Justiceship, sent in the names of Van Deventer 

and Joseph R. Lamar to be As- 
The New Associate Justices, sociate Justices of the Supreme 

Court. 

"Judge Willis Van Deventer was born in Indiana, and is now 
51 years of age. He was a graduate- of Asbury, now de Pau, 
University, and was a graduate of the Cincinnati Law School 
in 1881. After three years of practice in Indiana he moved 
to Cheyenne, Wyo., where he was Commissioner to revise 
the Wyoming statutes in 1886; City Attorney, 1887-8;. 
member Territorial Legislature and Chairman of its 
Judiciary Committee, 1888: Chief Justice of the Supreme 
Court of Wyoming from 1880, by appointment while it was a 
territory, and by election after it became a state. He re- 
signed from the Supreme Court to resume the practice of 
law. In 1897 he was appointed Assistant Attorney General 
of the United States, and assigned to the Department of the 
Interior. In February. 1903, he was appointed United 
States Circuit Judge of the Eighth Judicial Circuit, He 
was a Professor of Equity, Pleading and Practice and 
Equity Jurisprudence in Columbia University. 

'"Judge Joseph Rueker Lamar is 53 years old ; was born 
in Georgia, educated at the University of Georgia, Wash- 
ington and Lee University, and at Bethany College. He 
was -admitted to the bar in 1879 and practiced at Augusta. 
He was a member of the Georgia- Legislature for three 
years. He was a Commissioner to codify the laws of 
Georgia in 1895. In 1903 he became an Associate Justice 
of the Supreme Court of Georgia, where he served two 
and one half years and then resigned. He is one of the 
leaders of the Southern bar." 

Judge Lamar is a Democrat. These nominations have been 
confirmed by the. Senate. 

In his choice of Chief Justice and these Associate Justices 
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President Taft has again shown himself to be actuated by the 
highest motives. Having been an able and upright- Judge,' he has 
endeavored to appoint only the purest and ablest men to the 
Bench. No consideration of policy, of party spirit or of 
expediency has moved him. He deserves, as he is receiving, the 
commendation of every patriotic and high-minded citizen regard- 
less of party affiliation. 



For this Court the President has sent in the following names: 

Martin A. Knapp, now Chairman of the Interstate Commerce 

Commission, for a term of five 
The Nomination for the years. 

New Court of Commerce. Robert W. Archbald, now United 

States District Judge for the mid- 
dle district of Pennsylvania, term of four years. 

William H. Hunt,, now Judge of the Court' of Customs Ap- 
peals, formerly United States District Judge of the District of 
Montana, term of three years. 

John Emmet Garland of South Dakota, for a term of two 
years. 

Julian W. Mack, now Judge in the Appellate Circuit Court of 
the First Illinois District, term of one year. 

The Judges of this newly constituted tribunal are by law to 
be five 'additional Circuit Judges — no two to be appointed from 
the same judicial circuit. The Judges so appointed are to serve 
on the Commerce Court, and after being relieved from that 
service, are to be assigned to work on the Circuits as Circuit 
Judges. 



There seems to be a growing idea in the country that the de- 
cisions in the great oil and tobacco cases now pending in the Su- 
preme Court of the United States may go 
The Trusts and the off upon minor or technical issues. The 
Courts. Government is credited — by the news- 

papers — with some fear of this sort, and 
its recent action against the Sugar Trust and the Electrical 
Trust gives color to the rumor. 

The American Sugar Refining Company and thirty alleged 
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subsidiary companies, and thirty-nine persons, are charged with 
combination and conspiracy in violation of the Sherman Act. 
It is alleged that the Sugar Trust now controls 64 per cent of 
the beet sugar industry of the United States. The late Mr. Have- 
meyer is charged along with others with having had over ten 
millions of the stock of the National Sugar Refining Company 
issued to them without any consideration. Manipulation of rail- 
road rates, it is charged, has been carried on to such an extent 
that the beet sugar growers were compelled to sell out to the 
trust. 

An injunction is asked for by the Government, restraining 
any act in pursuance of the objects of the alleged conspiracy or 
from engaging in interstate or foreign commerce. Individual 
holders of the'stock are prayed to be enjoined from exercising any 
rights of ownership, and the corporations themselves are prayed 
to be enjoined from paying dividends. The charge made by the 
Government is that these companies and their officials "by using 
their great power, have successfully demanded that brokers and 
other intermediaries should handle their products alone, and 
have forced them to treat rival products unfairly and unlawfully,, 
and that for a long time they wrongfully induced members of 
various wholesale grocers' associations throughout the country 
to purchase and handle their sugar exclusively." 

The Sugar Company files an answer stating not only its will- 
ingness, but intense eagerness to comply with the law, when they 
know what the law is. "It is unfortunate that business men 
cannot conduct a legitimate business," the answer goes on to say, 
"without subjecting themselves to proceedings under a highly 
technical statute, about the meaning of which the courts do not 
agree and about the wisdom of which most thoughtful men of 
all classes are in serious doubt." 

With the wisdom of the Statute the courts have nothing to do. 
But the meaning surely ought to be interpreted, and it is to be 
sincerely hoped that our ultimate great tribunal will construe 
the act so that there can be no doubt of what it is intended to 
do. So far no two courts have agreed upon the exact extent to 
which the Sherman Act goes. If it is ambiguous, or of doubtful 
effect, then it should not be allowed to be of further effect. If 
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it is preventative or drastic or prohibitive, then its full power 
ought to be known. Laws ought never to be subtle, equivocal or 
doubtful of construction. A bad law will cure itself; an ill- 
drawn and ill-conceived and loosely constructed one will cause 
more evil than a dozen bad ones. There has been enough litig 
tion of a most unnecessarily protracted kind, and a paucity and 
confusion of decisions to which an end should be finally put as 
soon as possible. 



The fatuity of sumptuary laws, the foolishness of paternalism, 
crops up now and then in curious ways. Courts as well as so- 
ciety seem to lose their heads over 
The Bible as a Subject so-called reform laws. Liquor leg- 
of Legislation. islation, decisions on liquor questions 

and questions of similar character, 
have given rise to more illogical, absurd and really dangerous 
opinions than any other subject under the sun. A late decision 
of the Supreme Court of Appeals of Kentucky — doubtless cor- 
rect if the statute is constitutional and is as quoted — while nec- 
essarily producing a smile must nevertheless cause serious 
thought as to some of the tendencies of the law-making bodies 
of our country. In their wisdom it seems the Kentucky Legis- 
lature has prohibited the use of the Bible as an election emblem 
on ballots. Why, Heaven only knows ; for what a Kentucky, or 
any other Legislature has got to do with how or in what manner 
men- use the Bible, is beyond our ken. But in a local option elec- 
tion in Powell County the so-called "Drys" used the Bible as an 
emblem on their ballots. The book was printed wide open and 
the words "Holy Bible" printed under it. The "Wets" used an 
emblem which it seems to us ought to have been an effective 
emblem for the "Drys" — i. e.. a whiskey bottle and a glass out 
of which protruded the head of a snake. The "Drys" carried the 
day — witnesses testifying that they feared direful things hap- 
pening to them if they "scratched" the Bible. But the Supreme 
Court declared the election void on account of the statute afore- 
mentioned: A wiser decision, it seems to us, would have been 
to have declared the statute void. 
— S 
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Decidedly not, would be the answer of most of the "Trust 
Busters" of today. And Neville, J., in the case of Willmott v. 

The London Road Car Company, 
Is a Corporation a Re- lately decided by the English Court 
spectable Person? of Appeals, 1 Chanc. 754, takes the 

same view. It seems that a lessor 
had stipulated that any assignee of a lease which he had made 
must be a "respectable and responsible party." An assignment 
of the lease was made to the car company, and Mr. Justice 
Neville, following Harrow, Ainslie & Co. v. The Barrow-in- 
Furness Corporation, 63 L. T. 834, decided that a corporation 
was not and could not in the nature of things be a "respectable 
and responsible party." The Court of Appeals, however, re- 
versed Neville, J., and placed a corporation upon the same plane 
with an individual. The Court held that a corporation being 
able to maintain an action for libel in respect to a libel calculated 
to injure its reputation, must therefore be held to be respectable 
until the contrary was shown, and therefore the lessor had no 
right to refuse his assent to the assignment. It becomes incum- 
bent, therefore, for future lessors to examine into the goodness 
or badness of any corporation before a refusal is made to assent 
to an assignment. 

What a fearful responsibility will be entailed upon future 
landlords if America follows — as it doubtless will — this decision. 
The Standard Oil Company, the International Harvester Com- 
pany, The American Tobacco Company, the Sugar Trust — 
imagine the result should any one of these take an assignment 
of a lease containing such a clause. Could evidence be introduced 
to show they were not "respectable?" We can- imagine one wit- 
ness — probably two — who if called to the witness stand would 
vociferously in one case and eloquently in the other assert they 
were not. 



Judge Bischoff of the New York Supreme Court has, within 
the last week, held unconstitutional a law which is probably one 

of the most drastic and at the same 
Paternalism Run Mad. time one of the most inexcusable ever 

put upon the Statute Books. Under 
its provisions any woman found "soliciting" upon the streets and 



1911.] EDITORIAL. 707 

arrested for the offense was physically examined by a physician 
and upon his report that she was diseased it was made oblig- 
atory upon the justice to commit her to the Metropolitan Hos- 
pital on Blackwell's Island for twelve months. One of these 
unfortunates, arrested, examined and committed, was repre- 
sented by a woman lawyer who appealed from the justice's de- 
cision to Judge Bischoff. Her plea was that the statute was an 
unlawful discrimination between men and women and until it 
applied to the party accepting the "solicitation" as well as to the 
"solicitor," it was null and void. Judge Bischoff held that the 
law was not unconstitutional on that ground and that whilst it 
was unquestionably an enactment for safeguarding the inhab- 
itants of the state (the judge forgot to add "from the conse- 
quences of their own vice") and within the police power of the 
state, it was null and void for the following reason: That it 
directs the detention of the accused without due process of law 
in that the nature of the sentence after conviction is made to de- 
pend upon the report of a physical examination without the op- 
portunity for hearing upon the facts entering into the report. 

"Since the physician is not a judicial officer, and since the 
Magistrate cannot hear the accused as to the correctness of 
the facts stated in the report, but is bound thereby, the pen- 
alty attaching to conviction for the offence is made to depend 
upon- an independent inquiry out of court, with the result 
that the convicted person is deprived of the benefit of due 
process of law," says Justice Bischoff. "I am therefore con- 
strained to hold that the statute in question is unconstitu- 
tional and affords no justification for the relator s further 
detention." 

It seems to us both grounds were right. Why should a dis- 
eased woman, although found plying a horrible trade, be im- 
prisoned, when the diseased man is allowed to go on his way. 
Is the health of the man who wishes to indulge in vicious 
propensities to be taken care of at the expense of the other sex? 
But such legislation is in the air. Men and women must be pro- 
tected by law against their own vicious proclivities. Public 
policy — the police power — are words of magic charm. Mr. 
Justice Burroughs, a great English judge, once said: "Public 
policy is an unruly horse and when you get astride him you 
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never know where he will carry you." But Bumble, the im- 
mortal, must have had laws of this class in his mind when he 
uttered his trenchant ..sentence, "The law is an hass." 



On December 14th in Olympia, Washington, five prominent 
women served as jurors in the case of Koch v. Fouls and Can- 
field. The defendants were con- 
The First Jury of Women tractors and a blast set off by them 
in the United States. caused the plaintiff's horse to run 

away and do damage to the ex- 
tent of $10.58. There was a venire composed entirely of Women 
and six were drawn to try the case — one was excused on ac- 
count, of illness and the other five tried the case finding a verdict 
for the plaintiff. The jurors were Miss Jean McLeod, a 
stenographer; Mrs. Bernice Sapp, a court stenographer; Mrs. 
J. W. Morrell and Mrs. L. Blakerlee, who were married ladies 
with no occupations; and the Rev. Geneva Lake, a woman min- 
ister of the gospel. The jury kept on hats during the whole trial 
and deliberate'd for over an hour. Judge Giles, who presided 
declared that it was the best jury ever sworn in his court. Wash- 
ington has lately adopted female suffrage and made women liable 
for jury duty. Of course there has been more than one woman 
jury in this country. Our ancestors' used juries of women to 
ascertain if witches bore the necessary "witch marks" on their 
persons, and juries of women in cases de ventre inspiciendo have 
been empanelled. But this is the first time a regular venire of 
women has been summoned to act as ordinary petit jurors. If 
women are to vote they of course are liable as "jury-wo-men." 
Shall we coin a new word for it? No doubt they will act as 
wisely and sanely as the ordinary run of jurymen; but we cannot 
help wishing that their services as such will for many years be 
confined to regions beyond the Rockies. 



